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Freedom of Speech

“Speech is power: speech is to persuade, to convert, to compel.                                                          It is to bring another out of his bad sense into your good sense.”

      Freedom of Speech has always been a hot issue in all of those societies, which developed social hierarchy and a secular system. It challenges mankind with the basic question of individual human rights; in the sense, that how free a person should be allowed in thoughts and action. Although it is a basic human demand to be able to express thoughts and ideas unfettered by censorship - it is quite clear, that one must not ignore the possible consequences of an exposition hurting the interests of a different individual or larger community. Therefore freedom of speech as a legal issue is always a question of compromise between individual human rights and the interests of the community as a whole.

It seems that all human beings have two key demands: The unconfined right of thoughts and actions, and the ultimate respect of their privacy. In contradiction to that, most people tend to join communities, which automatically imposes new laws on them, often in quite radical opposition to their own distinctive ideas. If we want to be accurate and thorough in our investigation, we have to start out from the basic principle, that an individual living in a social system, is responsible for the community he is part of, and the community is also responsible for the individual who it concerns its own member. Therefore we can only make a legal question out of it, and turn to law.

     The U.S. law system is a perfect representative of the question, for they have developed a new approach to democratic ideas, and tried to satisfy the public in their primary appeals, with the most accurate will to preserve the freedom of the individual. The Privacy Act of 1974, is designed to protect an individual's constitutional right to privacy. Focusing on the retention of personal information by the federal government, the act provides for disclosure of and access to all records containing such data, regulates their transfer to others, and allows for legal remedies in cases of their misuse under the law. Moreover, in order to stop disconnection between the individual and the society, - to make people feel, that it is their system - the Freedom of Information Act of 1966, requires that U.S. government agencies release their records to the public on request, unless the information sought falls into a category specifically exempted; such as national security, an individual’s right to privacy (according to the Privacy Act), or internal agency management. The act provides for court review of agency refusals to furnish identifiable records. The U.S. and some states have also adopted so-called sunshine laws that require governmental bodies, as a matter of general policy, to hold open meetings, announced in advance.

        Freedom of speech of course cannot be separated from the freedom of the press. The liberty to print information and opinions without prior government restraint, was the ‘technical way of freedom of speech’, to publicise individual ideas. In present law, the publisher is legally responsible for what is printed and can be sued for libel and other infringements of the law. 

The struggle against censorship began in England in the 16th-17th cent. In the American colonies it began in 1734, when the “John Peter Zenger case” established the precedent that criticism that is true is not libellous. From there arose “Freedom of the press”, guaranteed by the federal government under the 1st amendment to the U.S. Constitution, and is guaranteed by the states under the 14th amendment. Restrictions have occurred, however. During World War I. the Espionage Act in 1917 and the Sedition Act in 1918 censored pro-German publications. Justice Oliver Wendell Holmes set down a criterion of “clear and present danger”, in 1919, still a guideline for Congress and the courts. In World War II. the Office of Censorship obtained general voluntary compliance. Censorship for national security reasons was carefully limited by the Supreme Court in the “Pentagon Papers case” in 1971, in which the New York Times was allowed to print secret government documents concerning the Vietnam War. The extension of freedom of the press to the electronic media is complicated by the fact that radio and television airwaves are public property, and that broadcasters operate under licensing agreements.

       Freedom of speech therefore is quite righteously defined in the acts above, however, when used unjustly, it would fall under the category of tort law. Tort is a civil wrong against a person or property for which damages may be claimed as compensation. A tort violates duties imposed by law on all persons. Criminal Law involves state action against wrongdoers, while torts give the injured parties the right to sue. A wrongful act may be both a tort and a crime; thus, the crime of burglary may be actionable as the tort of trespass. Torts are classified primarily as intentional, e.g., libel, assault, fraud, or as injury arising from negligence. Damages are usually awarded in tort cases. They may be nominal, symbolic recognition of the wrong done, even though substantial harm did not occur; or compensatory, to redress the plaintiff’s loss or injury. Where there was fraud or intentional wrongdoing, the court may award punitive or exemplary damages to punish the defendant. (In some circumstances, e.g., nuisance, the court may issue an injunction.)

Therefore, as compendium, misuse of freedom of speech can be categorised under the terms of libel, slander and fraud. Libel and slander being two forms of defamation (unjustified disparagement of the good name and reputation of an individual). Defamation is classed as libel when it is in some permanent form, such as writing or a picture; when it is oral, it is classed as slander. In both cases, it must be revealed to a third party. A statement is generally not defamatory if it is true, but under some statutes a defendant must prove good motives in the utterance. Certain privileged situations (e.g., testimony in a court of law) shield a defamer from liability. The usual remedy for defamation is monetary damages. The other kind, fraud, is a wilful misrepresentation intended to deprive another of some right. Fraud may be actual (involving actual deceit) or constructive (involving abuse of a relationship of trust). The remedy granted the plaintiff in most cases of fraud is either damages for the loss incurred or cancellation of the fraudulent contract (or sometimes both).

        In conclusion, we can summarise, that above the legal level, - formulated by state law, - there is a philosophical question of ultimate freedom of speech, which is not compatible with social and secular issues. As a social issue - freedom of speech has to be regulated and controlled, under very strict orders, in order to maintain the coherence and effectiveness of the given community.
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